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DECI SI ON ON APPEAL

This is a decision on appeal under 35 U.S.C. § 134 from
the examner’s final rejection of clains 1-5 and 11-21! which
are all of the clainms pending in this application. dains 6-

10 have been cancel ed.

BACKGROUND

! The anendment (Paper No. 11, filed October 5, 1998) submitted
subsequent to the final rejection was denied entry by the exam ner (Paper No.
12, mailed Cctober 20, 1998). The amendnment attenpted to cancel claim 17
which is not listed in appellant's brief as being on appeal. As claim17 was
never cancel ed, we consider the claimto be before us for decision on appeal.
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Appel lant's invention relates to a systemfor nonitoring
wat er consum ng structures. An understanding of the invention
can be derived froma reading of exenplary claim1, which is
reproduced as foll ows:

1. A systemfor nmonitoring a water consum ng structure
supplied by a water pipe conprising

means for determning that a selected vol une of water has
fl owed through the pipe during a period of tinme not exceeding
a predeterm ned period of tinme, and

means for transmtting an alarmsignal in the event that
said determ ning neans determ nes that said selected vol une of
wat er has flowed through the pipe to said water consum ng
structure during a period of time not exceeding said
predet ermi ned period of tinme.

The prior art references of record relied upon by the
exam ner in rejecting the appeal ed cl ai ns are:
Gastouniotis et al. 4,940, 976 Jul . 10,
1990

(Gastouniotis)

Thonpson 5,441, 070 Aug. 15, 1995

The followi ng rejections have been applied against the

cl ai ns?;

2 The final rejection included a rejection of claim17 under 35 U.S.C.
§ 112, first paragraph. As the exam ner has not repeated this rejection on
appeal , we consider the rejection to have been wi t hdrawn.
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Clains 1, 2, 11, and 12 stand rejected under 35 U. S. C
§ 102(b) being anticipated by Thonpson.

Clains 3, 4, 13, 14, 16, 17, and 19-21 stand rejected
under 35 U. S.C. 8 103(a) as being unpatentabl e over Thonpson.
Clains 5, 15, and 18 stand rejected under 35 U. S. C
8§ 103(a) as being unpatentable over Thonpson in view of

Gastouniotis.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and appell ant regardi ng the above-noted
rejections, we nmake reference to the exam ner's answer (Paper
No. 16, mailed March 29, 1999) and the final rejection (Paper
No. 9, mailed Septenmber 9, 1998) for the exam ner's conplete
reasoning in support of the rejections, and to appellant's
brief (Paper No. 15, filed February 8, 1999) for appellant's
argunents thereagainst. Only those argunents actually nmade by
appel | ant have been considered in this decision. Argunents
whi ch appel | ant coul d have made but chose not to make in the

bri ef have not been considered. See 37 CFR 1.192(a).

CPIL NI ON
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In reaching our decision in this appeal, we have
carefully considered the subject matter on appeal, the
rej ections advanced by the exam ner, and the evidence of
obvi ousness relied upon by the exam ner as support for the
rejections. W have, |ikew se, reviewed and taken into
consideration, in reaching our decision, appellant's argunents
set forth in the brief along with the examner's rationale in
support of the rejections and argunents in rebuttal set forth
in the exam ner's answer.

W reverse.

We begin with the rejection of clains 1, 2, 11, and 12
under 35 U.S.C. 8§ 102(b) as anticipated by Thonpson.

A claimis anticipated only if each and every el enent as
set forth in the claimis found, either expressly or
i nherently described, in a single prior art reference.

Verdegaal Bros. Inc. v. Union Gl Co., 814 F.2d 628, 631, 2

USPQ2d 1051, 1053 (Fed. Cir.), cert. denied, 484 U S. 827

(1987). The inquiry as to whether a reference anticipates a
claimnust focus on what subject matter is enconpassed by the
cl ai m and what subject matter is described by the reference.

As set forth by the court in Kalman v. Kinberly-d ark Corp.




Appeal No. 2000-0327 Page 5

Application No. 08/745, 330

713 F.2d 760, 772, 218 USPQ 781, 789 (Fed. Gr. 1983), cert.
deni ed, 465 U. S. 1026 (1984), it is only necessary for the
clains to "'read on' sonething disclosed in the reference,
i.e., all limtations of the claimare found in the reference,
or 'fully met' by it." While all elenents of the clained

i nvention nust appear in a single reference, additional
references may be used to interpret the anticipating reference
and to shed light on its neaning, particularly to those
skilled in the art at the relevant tinme. See

St udi engesel | schaft Kohle v. Dart Indus.., Inc., 726 F.2d 724,

726-727, 220 USPQ 841, 842-843 (Fed. Cir. 1984).

Appel | ant asserts (brief, page 4) that the exam ner's
rejection is predicated on the erroneous concl usion that
Thonpson di scloses a nonitor which determ nes the vol une of
flow.

The exam ner's position® (answer, page 4) is that "neans
for determning a selected volune of water has flowed through

t he pi pe has been continuous during a predeterm ned period of

3 The examiner refers to the rejection set forth in the final rejection
and then repeats the rejection, verbatim in the brief. Accordingly, we wll
refer to the brief.
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time, is addressed in col 2, lines 53-60 and col 6, line 68 to
col 7, line 3."

Upon review of Thonpson, we are in agreenment with
appel lant (brief, page 5) that the flow sensors in Thonpson
only sense that there is water flow in the pipe, and that
Thonpson does not neasure the volunme of the flow ng water.
Thonpson di scl oses (col. 12, lines 30-35) that "[f]romthe
foregoing, it will be appreciated that a fluid nmanagenent
systemis provided which acts as a water conservation tool,
and which shuts down the fluid supply systemto prevents [sic]
| eakage and | oss when a fixture or water utilization device
has been left running for too long."™ The portions of Thonpson
referred to by the exam ner indicate that the flow tim ng
means are responsive to each flow sensor's output signal for
timng the period during which the flow sensor neasures fl ow,
and do not neasure the volune of the flowing water. W find
that the exam ner has msinterpreted the | anguage i n Thonpson
(col. 6, lines 68 through col. 7, line 5) that "the fl ow
sensors used on any systemin accordance with the present
i nvention should be capable of detecting extrenely | ow (and

forward) flow rates, preferably on the order of 0.1 gallons
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per mnute" to nmean that Thonpson is determ ning the vol unme of
water flowi ng through the pipe. W interpret this |anguage of
Thonpson as indicating that the flow detectors can detect an
extrenely low flowrate ("flow' or "no flow') through the pip;
i.e., as long as there is at |east about 0.1 gallons per
m nute flow ng through the pipe, flowis detected. This
detection of an extrenely lowflowrate is not the sanme as
determ ning that a selected volune of water has flowed through
the pipe, as required by independent clains 1 and 11

We additionally find that Thonpson further discloses
(col. 2, lines 60-67) that each fixture has a sel ected naxi mum
time limt for which each control valve may be opened. For
exanple, a tub nmay only be allowed to have water flowing into
it for up to 15 mnutes. If it is unintentionally left on in
excess of 15 mnutes, the fluid mnagenent systemw || close
the main shut-off valve thereby preventing it from overfl ow ng
and causing damage. Fromthis teaching of Thonpson, it is
cl ear that Thonpson presunes that the flowis a full flow that
will fill the tub in a predeterm ned period of tinme. Thus,
Thonmpson presunmes the volune of water flow ng, but does not

measure the volune of the water flowng. If the volune of
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wat er were neasured, and the flow was very | ow, Thonpson woul d
have kept the water on until the tub was full. But Thonpson
does not do this, as Thonpson does not determ ne the vol une of
the water flowing in a pipe.

We therefore agree with appellant (brief, page 5) that
Thonmpson cannot di stinguish one flow rate from anot her.
Accordingly, we find that Thonpson does not anticipate clains
1, 2, 11, and 12. The rejection of clains 1, 2, 11, and 12
under 35 U.S.C. 8 102(b) is therefore reversed.

We turn next to the rejection of clains 3, 4, 13, 14, 16,
17, and 19-21 under 35 U.S.C. 8§ 103(a) as unpatentabl e over
Thonmpson. Wth respect to clainms 3, 4, 13, 14, and 16, as
t hese cl ai ns depend from i ndependent clains 1 or 11, the
rejection of clainms 3, 4, 13, 14, and 16 under 35 U. S.C. 8§
103(a) is reversed. Wth respect to i ndependent claim 19,
the claimcontains simlar |anguage to claim1l, with respect
to "determning the volune of water that flows through the
pi pe during a single period of continuous flow. " Accordingly,
the rejection of claim19, and clainms 20 and 21, which depend

therefrom falls for the same reason as clains 1 and 11, as
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di scussed, supra. The rejection of clains 19-21 under 35
U S.C. 8§ 103(a) is therefore reversed.

We turn next to the rejection of clains 5, 15, and 18
under 35 U. S.C. 8§ 103(a) as unpatentabl e over Thonpson
considered with Gastouniotis. The exam ner (answer, page 8)
relies upon Gastouniotis for a teaching of a data transni ssion
system (clains 5 and 15) and a flow nonitoring device having a
target and transmtting nmeans (claim18). The findings with
respect to Gastouniotis have not been argued by appell ant.
However, the exam ner has not argued Gastouniotis with respect
to any deficiencies in Thonpson that relate to i ndependent
claims 1 and 11 fromwhich clains 5, 15, and 18 directly or
indirectly depend. Accordingly, the rejection of clains 5,

15, and 18 under

35 U.S.C. §8 103(a) is reversed.

CONCLUSI ON

To summari ze, the decision of the exam ner to reject

claims 1, 2, 11, and 12 under 35 U.S.C. 8 102(b) is reversed.
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The decision of the examner to reject clains 3-5 and 13-21

under

35 US.C. 8 103 is reversed.

REVERSED

KENNETH W HAI RSTON
Adm ni strative Patent Judge

BOARD OF PATENT

LEE E. BARRETT APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

STUART S. LEVY
Adm ni strative Patent Judge
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